
 

 

Sent Via Electronic Mail 

 

December 17, 2012 

 

Mr. Carlos Farchette, Chairman 

Caribbean Fishery Management Council 

268 Muñoz Rivera Avenue, Suite 1108 

San Juan, Puerto Rico 00918-1920 

carlosfarchette@gmail.com 

 

Dr. Roy Crabtree, Director 

NMFS Southeast Regional Office 

263 13th Avenue South 

Saint Petersburg, Florida  33701 

roy.crabtree@noaa.gov 

 

 

RE:  RIN 0648-XC363; Implementation of accountability measures in U.S. Caribbean 

fisheries; environmental review of proposed shift to island-based fishery 

management; implications of proposed listing of new coral species and uplisting 

of elkhorn and staghorn corals 

 

 

Dear Chairman Farchette and Dr. Crabtree: 

 

  Thank you for the opportunity to offer comments on the issues under consideration at the 

Council’s 144
th

 regular meeting to be held on December 19-20, 2012.  On behalf of the Center 

for Biological Diversity, Natural Resources Defense Council, and Earthjustice, we offer 

comments on three particular issues:  (1) proper implementation of accountability measures to 

correct any exceedances of annual catch limits that may have occurred in 2012; (2) the need for 

comprehensive analysis under the National Environmental Policy Act of the impacts of the 

proposed shift from species-based fishery management plans to island-based fishery 

management plans; and (3) the need for continued improvements in the management of the Reef 

Fish fishery in light of the proposed listing of additional Caribbean coral species under the 

Endangered Species Act.   

 

Annual Catch Limit Overages and Accountability Measures 
 

 The agenda for this month’s Council meeting includes consideration of a report by the 

Scientific and Statistical Committee (“SSC”) on 2012 annual catch limit (“ACL”) overages and 

implementation of accountability measures (“AMs”) in 2013 for any ACL overages.
1
  This 

represents the first opportunity for the Council to implement the new AMs enacted in last year’s 

                                                 
1
 77 Fed. Reg. 70419, 70419 (Nov. 26, 2012) 
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Comprehensive ACL Amendment for the U.S. Caribbean.  As such, it is vital that the AMs be 

implemented in strict compliance with the Magnuson-Stevens Fishery Conservation and 

Management Act (“Magnuson Act”) and consistent with the National Standard One (“NS1”) 

guidelines.   

 

National Standard One of the Magnuson Act requires that “[c]onservation and 

management measures shall prevent overfishing while achieving, on a continuing basis, the 

optimum yield from each fishery . . . .”
2
   These management measures must be based on the best 

scientific information available.
3
  While NMFS and the Council have some discretion to balance 

among interests such as economic impact and allocation, they must always place first priority on 

the conservation objectives embodied in NS1.
4
   

 

Consistent with this primary objective, the MSA requires that any FMP contain 

conservation and management measures necessary and appropriate to prevent overfishing and 

rebuild overfished stocks, and to protect the long-term health of the fishery.
5
  In order to ensure 

that timely action is taken to prevent overfishing, an FMP must establish “a mechanism for 

specifying annual catch limits [‘ACLs’]” and includes “measures to assure accountability 

[‘accountability measures’ or ‘AMs’]” for each stock in the fishery.
6
  The central objective of 

accountability measures is to prevent ACLs from being exceeded and to correct for any overages 

that do occur in as short a time as possible.
7
  The NS1 guidelines set forth the manner in which 

AMs are to be implemented: 

 

On an annual basis, the Council must determine as soon as possible after the 

fishing year if an ACL was exceeded. If an ACL was exceeded, AMs must be 

triggered and implemented as soon as possible to correct the operational issue that 

caused the ACL overage, as well as any biological consequences to the stock or 

stock complex resulting from the overage when it is known. These AMs could 

include, among other things, modifications of inseason AMs or overage 

adjustments. For stocks and stock complexes in rebuilding plans, the AMs should 

include overage adjustments that reduce the ACLs in the next fishing year by the 

full amount of the overages, unless the best scientific information available shows 

that a reduced overage adjustment, or no adjustment, is needed to mitigate the 

effects of the overages.
8
   

 

It is important that any overages that occurred in the U.S. Caribbean this year be 

deducted from subsequent ACL(s) in order to prevent future overfishing.  For stocks subject to 

overfishing and/or in rebuilding plans, it is critical that overages be deducted from next year’s 

                                                 
2
 16 U.S.C. § 185l(a)(1). 

3
 50 C.F.R. § 600.310(l)(1). See also 16 U.S.C. § 1851(a)(2) (National Standard 2). 

4
 Natural Resources Defense Council v. Daley, 209 F.3d 747, 753 (D.C. Cir. 2000) (“under the [Magnuson Act], the 

Service must give priority to conservation measures”). 
5
 16 U.S.C. § 1853(a)(1)(A). 

6
 16 U.S.C. § 1853(a)(15). 

7
 50 C.F.R. § 600.310(g)(1). 

8
 50 C.F.R. § 600.310(g)(3). 
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ACL.  It would be improper for the Council to rely on a loophole in the ACL amendment that 

allows the Council to forego implementing accountability measures altogether if it is determined 

that the ACL exceedance was due to better monitoring and data collection.  As we noted in our 

November 18, 2011 comments on Amendment 5 to Reef Fish FMP, using improved data as an 

excuse to not enforce ACLs and implement AMs is entirely inconsistent with Magnuson Act 

requirements.    

 

 As noted above, the central purposes of the Magnuson Act are to end overfishing, rebuild 

depleted fisheries, and manage fisheries for long-term sustainability based on the best science 

available.  The Magnuson Act requires monitoring and data collection for the very purpose of 

detecting overfishing.  If improved data show that catch levels are higher than expected and 

exceed the ACL set for the fishery, the Council must implement all accountability measures, 

including deducting overages, in order to ensure that overfishing is ended and prevented and, in 

the case of overfished fisheries, that rebuilding remains on track. 

 

Need for Formal Scoping and Comprehensive NEPA Review on Shift to Island-Specific 

Management 
 

The National Environmental Policy Act (“NEPA”) sets forth an environmental review 

process that is “intended to help public officials make decisions that are based on understanding 

of environmental consequences, and take actions that protect, restore, and enhance the 

environment.”
9
  To achieve this goal, NEPA requires federal agencies to fully consider and 

disclose the environmental consequences of an agency action before proceeding with that 

action.
10

  Agencies’ evaluation of environmental consequences must be based on scientific 

information that is both “[a]ccurate” and of “high quality.”
11

  In addition, federal agencies must 

notify the public of proposed projects and provide the public the opportunity to comment on the 

environmental impacts of their actions.
12

  

 

An environmental impact statement (“EIS”) is required for all “major Federal actions 

significantly affecting the quality of the human environment.”
13

  An EIS must provide a “full and 

fair discussion of significant environmental impacts and . . . inform decision makers and the 

public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance 

the quality of the human environment.”
14

  In an EIS, the federal agency must identify the direct, 

indirect, and cumulative impacts of the proposed action, and consider alternative actions and 

their impacts.
15

   

 

The Council’s proposal to shift from species-based FMPs to island-based FMPs is a 

major federal action significantly affecting the quality of the human environment and as such it 

                                                 
9
 40 C.F.R. § 1500.1(c). 

10
 42 U.S.C. § 4332(2)(C); 40 C.F.R. §§ 1501.2, 1502.5. 

11
 40 C.F.R. § 1500.1(b). 

12
 40 C.F.R. § 1506.6. 

13
 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1501.4. 

14
 40 C.F.R. § 1502.1. 

15
 See 42 U.S.C. § 4332(C). 
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requires preparation of an EIS.  Furthermore, because this proposal represents a fundamental 

change in the way that U.S. Caribbean fisheries are managed, it should be analyzed through a 

programmatic EIS (“PEIS”).   

 

A PEIS is generally required to analyze “similar actions,” meaning actions that are 

actions that have a common basis for evaluation, such as timing or geography; connected actions, 

meaning actions that are closely related and often interdependent; or cumulative actions, 

meaning actions which when viewed with other proposed actions have cumulatively significant 

impacts.  40 CFR § 1508.25(a).  According to NOAA Administrative Order 216-6 (1999) 

(“NAO 216-6”):  

 

[The Council on Environmental Quality] encourages agencies to use program, 

policy, or plan EISs, (i.e., programmatic EISs) to eliminate repetitive discussion 

of the same issues (40 CFR 1500.4(i)). A programmatic environmental review 

should analyze the broad scope of actions within a policy or programmatic 

context by defining the various programs and analyzing the policy alternatives 

under consideration and the general environmental consequences of each. Specific 

actions that are within the program or under the policy should be analyzed 

through project-specific environmental review documents. 

 

NAO 216-6, § 5.09a.  In this instance, preparation of a PEIS serves the practical purpose of 

informing managers and the public of the consequences of the proposed change in management 

so that they can make fully informed decisions.   

 

A full analysis of management alternatives and their respective impacts, including 

options for island-specific management and status quo management, must be completed before 

the Council makes a decision to move forward with island-specific FMPs or any other 

programmatic change in management strategy.  While we are not opposed to the idea of island-

based FMPs, it is impossible to know whether this far-reaching change in management strategy 

represents any improvement over the status quo or complies with applicable legal requirements 

until its full ecological, economic, and management implications have been analyzed.  Taking 

the time to complete a thorough PEIS will assist the Council and NMFS in identifying and 

working through potential problems with various management alternatives in a proactive manner 

rather than dealing with unexpected problems and challenges after a decision has already been 

made.   

 

Need for Continued Improvements in Reef Fish Fishery Management in Light of Proposed 

Coral Listings 

  

 We applaud NMFS’s recent proposal to uplist elkhorn and staghorn corals and protect 

additional Caribbean coral species under the Endangered Species Act.  Protecting these corals 

and their habitat is vital to restoring Caribbean coral reef ecosystems and the communities that 

rely upon them.   The recent listing proposal also highlights the urgent need to minimize adverse 

impacts to coral reef habitat from all human activities, including fishing.  We urge the Council 



Caribbean Fishery Management Council 

December 17, 2012 

Page 5 of 5 

 

and NMFS to move forward with improved monitoring and management measures for the Reef 

Fish fishery as recommended in our April 2012 and August 2012 comment letters.   

 

Furthermore, we recommend that NMFS and the Council begin collecting the 

information necessary to complete ESA Section 7 consultation on the impacts of U.S. Caribbean 

fishery management measures on the coral species proposed for listing.
16

  In addition, the 

uplisting of elkhorn and staghorn corals indicates that the impacts of the Reef Fish fishery are 

likely more significant to the species and their critical habitat than NMFS concluded they were in 

its 2011 biological opinion.  Therefore, NMFS will have to reinitiate consultation regarding the 

effects of that fishery on elkhorn and staghorn coral.
17

  Because the need to better protect these 

corals is immediate and consultation will take time, we urge NMFS to begin the analyses needed 

for a thorough consultation now. 

  

Thank you for your time and consideration. 

 

Sincerely, 

 

 /s/ 

 

Andrea A. Treece 

Staff Attorney, Oceans Program 

 

                                                 
16

 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a).  
17

 50 C.F.R. § 402.14(i). 


